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ORGANIZATIONAL DEVELOPMENTS IN THE 


The Navy’s legal organization is moving in 
pace with the Navy’s progress. 

In the September—October 1956 issue of the 
JAG Journal, I submitted my reasons for rec- 
ommending changes in the JAG organization— 
changes necessary to make our organization 
more flexible and more responsive to the needs 
of our modern Navy and to provide greater 
opportunities of service for Navy lawyers. 

As the Navy has progressed, its responsibili- 
ties have multiplied and its missions have in- 
creased in importance. To accomplish these 
missions, the Navy has expanded. Closely 
coupled with this expansion, the functions of the 
Navy’s legal organization have extended and 
broadened. 

To meet new requirements and to improve 
efficiency, additional divisions have been estab- 
lished in the Office of the Judge Advocate Gen- 
eral. By according divisional status to units 
having functions of increased importance, a 
more efficient and orderly flow of work will 
follow. These and other organizational changes, 
approved by the Secretary of the Navy, are de- 
picted in the chart which appears on the facing 
page. 

One development shown by the chart is of 
great significance to every member of the JAG 
organization, military and civilian alike. All 
matters pertaining to personnel, to reserve 
forces, and to the management of the Office of 
the Judge Advocate General and its field activi- 
ties have been centralized under the supervision 
of the Assistant Judge Advocate General (Per- 
sonnel, Reserve and Management). Adminis- 
trative management functions have been raised 
to divisional status, and the Administrative 
Management Division has been placed under a 
civilian director. The effectiveness of office ad- 
ministration and procedures will be improved 
through continuity of management under the 
direction of a specialist. . 

Of particular interest to officer-lawyers 


throughout the naval service is the establish- 
ment of the 


Military Personnel Division. 
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Within this new division, functions related to 
career planning and incentive have been sepa- 
rated from other personnel administration func- 
tions. Increased attention can thus be given to 
providing opportunities for Navy lawyers to 
serve to the utmost extent of their abilities and 
to providing the Navy with the very best in 
legal service. 

Reorganizational measures which I have an- 
nounced to date have dealt primarily with the 
organization of the Office of the Judge Advocate 
General in Washington. This does not mean 
that the problems of our district and staff legal 
offices and other field units are being forgotten, 
ignored, or deemphasized. Our organizational 
units with the operating forces and elsewhere 
in the field are the ones which must give on-the- 
spot legal service as problems arise. They are 
the units which are in the best position to help 
our commanders avoid legal problems and com- 
plications through “preventive,” on-the-scene 
legal service. 

The changes which have been made and which 
are under development in the Office of the Judge 
Advocate General are designed to create a truly 
functional and reliable organization here at 
headquarters. With such an organization com- 
ing rapidly into operation, the Judge Advocate 
General and the members of his top-manage- 
ment team will soon be able to take time from 
Washington duties to visit the vitally important 
field units for first-hand consideration and per- 
sonal discussion of problems there. Weare cer- 
tainly as deeply concerned with—and deter- 
mined to assist in—the work of the Navy 
lawyers and their command clients in the field 
and fleets as we are with Pentagon problems. 

Organizational planning cannot be allowed to 
stagnate. Further developments will be made. 
Our organization—both in Washington and 
throughout the entire naval establishment— 
must keep abreast of and must anticipate the 
needs of the new Navy. 


CHESTER WARD 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL. 


MILITARY PERSONNEL—Family separation allowance for military 
personnel at overseas stations whose dependents remain in United 
States— 


@ Provision in the Joint Travel Regulations which 
purports to authorize family separation allowance pay- 
ments to members of the uniformed services at overseas 
stations at fixed rates based on rank, when the mem- 
bers are not accompanied by their dependents and are 
not assigned quarters for themselves, goes beyond the 
scope of section 303 (b) of the Career Compensation 
Act of 1949, which affords relief to members against 
increased living costs outside the continental United 
States, and any payments made pursuant to this pro- 
vision are not authorized. 

A member of the Uniformed Services who, for per- 
sonal reasons, does not take his dependents to his over- 
seas station does not come within the statutory pro- 
vision authorizing per diem payments to cover 
increased cost of maintaining dependents at overseas 
stations and must bear increased costs for maintaining 
dependents in the United States. CompGen Decision 
B-128338, 3 October 1956. 


MILITARY PERSONNEL—Leave payments to enlisted members re- 
ceiving cadet and midshipman appointments— 

@ An enlisted or inducted member of the uniformed 
services who accepts an appointment as a cadet or 
midshipman is considered as “discharged” from his en- 
listed or inducted status as that term is used in the 
Armed Forces Leave Act of 1946, and is entitled to com- 
pensation for unused accrued leave; and the date of 
discharge may be considered as the day preceding the 
date of acceptance of the cadet or midshipman appoint- 
ment. ComGen Decision B-129314, 23 October 1956. 


MILITARY PERSONNEL—Per Diem—Temporary duty aboard a 
foreign vessel— 


@ The Joint Travel Regulation which prohibits pay- 
ment of per diem to members of the uniformed services 
for temporary duty aboard a “Government vessel” has 
reference to United States Government vessels; there- 
fore, a naval officer who, during an overseas tem- 
porary duty assignment, remained a full day on board 
a British Government vessel is entitled to per diem less 
a deduction of 40% for sleeping accommodations. 
CompGen Decision B—129320, 30 October 1956. 


MILITARY PERSONNEL—Retired pay—dAnnuity elections for de- 
pendents—Adoption of child beneficiary— 


@ The adoption of a natural child of a member of the 
uniformed services by a third person or persons prior 
to the member’s death terminates the child-parent rela- 
tionship so that the member no longer has a child who 
would be eligible to receive a survivorship annuity on 
the member’s death and no deductions from the mem- 
ber’s retired pay for the child’s annuity should be made 
after the adoption is effected. 
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Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 


The adoption of a child of a member of the uniformed 
services after the death of the member is not one of 
the events specified in the Uniformed Services Contin- 
gency Option Act of 1953 which would terminate a 
survivorship annuity made by the member on behalf of 
the child; therefore, the surviving child may con- 
tinue to receive the annuity after adoption. CompGen 
Decision B—129194, 18 October 1956. 


MILITARY PERSONNEL—Special pay for doctors and dentists corm- 
pulsorily inducted and subsequently commissioned— 


@ A physician who, after failing to apply for a com- 
mission commensurate with his professional education, 
is compulsorily inducted into the Navy as a seaman 
recruit and who subsequently applies for a reserve 
commission and is discharged from his enlisted status 
to accept such commission is not then removed from 
the restriction in Section 5 of the Act of September 9, 
1950, which precludes special pay benefits for physicians 
who are inducted into the service. CompGen Decision 
B-129115, 2 October 1956. 


RETIRED MILITARY PERSONNEL- receiving re- 
tired pay as an officer—Contracting with the Government— 


@ A member of the Navy who is retired under laws 
relating to enlisted men but who receives retired pay 
as an officer by reason of a temporary officer appoint- 
ment under Title III of the Officer Personnel Act of 
1947 is not an officer within the purview of 34 U. S. C. 
883, or 5 U. S. C. 59c, which precludes a retired officer 
from receiving retired pay when he accepts employ- 
ment in private industry to sell or negotiate for the 
sale of his employer’s products to one or more of the 
military services. CompGen Decision B-129273, 12 
October 1956. 


SPECIAL PAY—Medical and dental officers— 

@ Periods of active duty for training, not being full- 
time duty in the active service, may not be included in 
the computation of special pay authorized by Section 
203 (a), Career Compensation Act of 1949, as amended, 
for medical and dental officers of the various reserve 
components called or ordered to extended active duty of 
on year or longer between Septembr 1, 1947, and July 1, 
1959. 


@ Periods of (1) extended active duty of less than a 
year under orders or call to extended active duty of one 
year or longer, (2) extended active duty under orders 
or call to active duty of less than one year, or (3) con- 
tinuous extended active duty of over a year under a 
series of orders, each of which required duty for a 
period of less than a year, may be included in compu- 
tation of special pay authorized by Section 203 (a), 
Career Compensation Act of 1949, as amended, for 
medical or dental officers of the various reserve com- 
ponents called or ordered to extended active duty of one 
year or longer between September 1, 1947, and July 
1, 1959. CompGen Decision B-128754, 29 August 1956. 
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RESIDENCE AND DOMICILE OF SERVICEMEN 


COMMANDER JERRY R. SIEFERT, USN 


living with my parents in Illinois. Since 
then my parents have moved to California and 
I now have no ties in Illinois. I was married in 
New York while stationed in that State, have 
lived in Maryland, Oregon, and Texas while on 
duty at various naval activities in those States. 
I voted once in Oregon while stationed there, but 
don’t intend to return there. At the present 
time I am on duty in Washington, D. C., have 
bought a home in Virginia, register my car in 
that State and my wife pays income taxes there 
on her income from employment. I have never 
paid income or personal property taxes to any 
State and consider Florida my legal residence 
and domicile, because that State has no income 
tax and because that is where I intend to live 
when I retire from the service. Where is my 
domicile? I have to know because Virginia 
claims I owe them income and property taxes; 
I want to tell them and claim exemption under 
the Soldiers’ and Sailors’ Civil Relief Act.’ 

The above hypothetical question may sound 
extreme, but legal assistance officers have heard 
many that are just as difficult to answer. A 
serviceman directing such a question to half a 
dozen different attorneys could possibly get as 
many different answers, assuming an attorney 
would venture an opinion without a more de- 
tailed history concerning the man’s fact situa- 
tion and intent. Each of the varying opinions 
concerning domicile could be based on equally 
well recognized rules for determining residence 
and domicile, Because of the great number of 
variations possible in individual cases and be- 
cause of the volume of statutory and judicial law 
on the subject of residence and domicile, I do not 
believe it is possible to set down any hard and 
fast rules that will enable everyone to immedi- 
ately determine the location of his or her legal 
residence and domicile. The information set 
forth is intended to assist in answering many of 
the questions concerning residence and domicile 
and, in those cases where the question is still un- 
answered, to help the persons involved to have a 
better understanding of what they must do to 
clarify their situations for the future. 


“Priv TO ENTERING THE NAVY I was 


DOMICILE IN GENERAL 


Although in many court decisions and statutes 
the terms “residence” and “domicile” are used 
interchangeably, there is a technical difference. 
In a strict legal sense “‘domicile” is the place 
where a person “* * * has his true, fixed, perma- 
nent home and principal establishment, and to 
which place he has, whenever he is absent, the 
intention of returning, and from which he has 
no present intention of moving.” + Itis a funda- 
mental rule that every person at all times and in 
all circumstances and conditions is deemed to 
have only one domicile. He does not lose that 
domicile until another has been acquired.’ 
“Residence,” on the other hand, is a matter of 
privilege and one may have several residences.* 

This article is concerned primarily with 
“domicile” and the more technical “legal resi- 
dence,” which are important in determining 
various rights and obligations, such as tax lia- 
bility, voting rights, eligibility to hold public 
office, service on juries, right to send children 
to free public schools and State colleges and 
universities, and right of access to Federal and 
State courts where jurisdiction is based on domi- 
cile or legal residence in the domiciliary sense. 
Domicile determines jurisdiction over such legal 
procedures as marriage, divorce, adoption, ad- 
ministration of estates, and juvenile offenses. 
Domicile is also important in determining di- 
versity of citizenship, which is one of the bases 
of jurisdiction by Federal courts. 

Courts and lawyers often disagree on ques- 
tions of residence and domicile; and in many in- 
stances the problem cannot be determined as 
a matter of law, but must depend on the indi- 
vidual fact situations as determined by a jury. 
From the point of view of laymen, opinions vary 
from those who believe a man has no domicile in 
any one State while in military service, to the 
belief that he can choose any State as his 
domicile. 

Articles have been written summarizing vari- 
ous rules of law for determining residence and 
domicile, but my experience has been that after 





1. 17 Am. Jur. 588, Domicile, Section 2; 31 A. L. R. 2d 775. 
2. 17 Am. Jur. 590, Domicile, Section 3. 
3. 17 Am. Jur. 593, Domicile, Section 9; 148 A. L. R. 1413. 
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expounding some of the general rules to individ- 
uals, their reaction is that it is all very impres- 
sive, “but where is my legal domicile?” This 
article, therefore, briefs the fact situations in 
a number of cases in an attempt to show how 
courts have applied rules of law of domicile to 
certain facts. The following cases also illus- 
trate various types of problems which necessi- 
tate a determination of an individual’s domicile 
or legal residence. 

One of the most famous cases involving domi- 
cile is the case of Texas v. Florida, 306 U.S. 398 
(1939). The subject in this case, Mr. E. Green, 
died in the State of New York, leaving a gross 
estate of over 44 million dollars. His real and 
personal property was located in Texas, New 
York, Florida and Massachusetts, and all four 
states claimed him as a domiciliary for purposes 
of their death taxes. If the death taxes of all 
four States had applied in addition to Federal 
taxes, the 44 million would not have been suffi- 
cient to have paid the bill. For this reason, 
among others, the United States Supreme Court 
took jurisdiction to resolve the conflicting State 
claims. 

Mr. Green had consistently, throughout his 
life, claimed Texas as his domicile and did not 
vote or pay taxes in any other State. The court 
found, however, that Mr. Green had few inter- 
ests in Texas at the time of his death; that his 
main interests in life were centered in Massa- 
chusetts, the family home for over 200 years, 
and that he spent the largest part of his time 
there; that his interests in New York were 
mainly business interests ; and that his interests 
in Florida were primarily as a winter home in 
search of health.* 

The Supreme Court of the United States, in 
determining Massachusetts to be his domicile at 
the time of his death, stated: 

“Residence in fact, coupled with the purpose to make 
the place of residence one’s home, are the essential 
elements of domicile * * *. While one’s statements 
may supply evidence of the intention requisite to estab- 
lish domicile at a given place of residence, they cannot 
supply the fact of residence there * * * and they are 
of slight weight when they conflict with the fact * * *. 
This is the more so where, as here, decedent’s declara- 
tions are shown to have been inspired by the desire to 
establish a nominal residence for tax purposes, different 
from his actual residence in fact * * *. In such cir- 
cumstances the actual fact as to the place of residence 
and decedent’s real attitude and intention with respect 
to it as disclosed by his entire course of conduct are the 
controlling factors in ascertaining his domicile * * *. 
When one intends the facts to which the law attaches 





4. See article by Capt. John Owen, USN, Where Do You Live, JAG 
Journal Nov. 1949, p. 8, at p. 11 for further statement of facts and 
discussion of Texas v. Florida. 
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consequences, he must abide the consequences whether 
intended or not * * *. 

“When he had established himself there, [Round 
Hills] all the circumstances of his life indicated that 
his real attitude and intention with respect to his resi- 
dence there were to make it his principal home or abid- 
ing place to the exclusion of others * * *. He could not 
elect to make his home in one place in point of interest 
and attachment and for the general purposes of life, and 
in another, where he in fact had no residence, for the 
purpose of taxation * * *. 

“Whatever his purpose may have been before that 
time, after the occupancy of the Round Hills residence 
the physical facts of residence united with the major 
interests of his life to fix upon that as his place of domi- 
cile * * *, In point of fact and purpose it became his 
‘preeminent headquarters,’ which is the essence of tech- 
nical domicile. 

“* * * Florida carries the burden of showing that the 
earlier domicile was abandoned in favor of a later 
one * *’'*, That burden is not sustained by showing a 
period of winter residence there in obedience to the de- 
mands of health, in the absence there of the activities 
associated with decedent’s chief interests and of the ob- 
jects of those interests and of intimate family associa- 
tion, with which he had surrounded himself at Round 
Hills.” 


In another important Supreme Court decision 
involving residence and domicile,’ the question 
was whether a Federal employee was domiciled 
within the District of Columbia so as to be liable 
for the payment of the D. C. income tax, which 
at that time imposed a tax on the income of every 
individual domiciled in the District of Columbia 
on the last day of the taxable year. The em- 
ployee involved first came to the District of 
Columbia in 1935 to work in the Treasury De- 
partment. He came from Detroit, Michigan, 
and continued to register as a voter and vote in 
elections in Michigan. He was born in Con- 
necticut and when 5 years old moved with his 
parents to California where his parents still 
lived at the time of the litigation. After com- 
pleting studies at Brown University he was 
employed in Detroit, Michigan, and lived in 
rented quarters. He owned no property in 
Michigan. After moving to the District of Co- 
lumbia, he lived in an apartment and earned 
more money in his Government job than he had 
in his employment in Detroit. He testified that 
he did not think he would improve his condition 
by returning to Detroit, but that that was the 
place to which he would return if he were ever 
disemployed by the Government. He also testi- 
fied that if he were offered a better position in 
a city other than Detroit he very likely would 
accept it, despite a preference for Detroit. 

In construing “domicile,” the Court stated: 


5. District of Columbia v. Murphy, 314 U. S. 441 (1941). 
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“* * * We hold that a man does not acquire a 
domicile in the District simply by coming here to live for 
an indefinite period of time while in the Government 
service * * *, Further, Congress did not intend that 
one living here indefinitely while in the Government 
service be held domiciled here simply because he does 
not maintain a domestic establishment at the place he 
hails from. Such a rule would result in taxing those 
unable to maintain two establishments and exempting 
those able to meet such a burden—thus reversing the 
usual philosophy of income tax as one based on ability 
to pay. 

“On the other hand we hold that persons are domiciled 
here who live here and have no fixed and definite intent 
to return and make their homes where they were for- 
merly domiciled. A decision that the statute lays a tax 
only on those with an affirmative intent to remain here 
the rest of their days would be at odds with the pre- 
vailing concept of domicile, and would give the statute 
scope far narrower than Congress must have in- 
tended * * *, 

“The place where a man lives is properly taken to be 
his domicile until facts adduced establish the con- 
trary * * *, The taxing authority is warranted in 
treating as prima taxable any person quartered in the 
District on tax day whose status it deems doubtful. It 
is not an unreasonable burden upon the individual, who 
knows best whence he came, what he left behind, and his 
own attitudes, to require him to establish domicile else- 
where if he is to escape tax * * *. 

“If one has at any time become domiciled here, it is 
his burden to establish any change of status upon which 
he relies to escape the tax * * *. 

“In order to retain his former domicile one who comes 
to the District to enter Government service must always 
have a fixed and definitive intent to return and take up 
his home there when separated from the service * * *. 

“One’s testimony with regard to his intention is of 
course to be given full and fair consideration, but is 
subject to the infirmity of any self-serving declaration, 
and may frequently lack persuasiveness and even be 
contradicted or negatived by other declarations and in- 
consistent acts. 

“Whether or not one votes where he claims domicile 
is highly relevant but by no means controlling * * *. 
On the other hand, failure to vote elsewhere is, of course, 
not conclusive that domicile is here * * *. 

“Of course, the manner of living here, taken in con- 
nection with one’s station in life, is relevant. Did he 
hire a furnished room or establish himself by the pur- 
chase of a house? Or did he rent a house or apartment? 
Has he brought his family and dependents here? Has 
he brought his goods? What relations has he to 
churches, clubs, lodges, and investments that identify 
him with the District? 

“All facts which go to show the relations retained in 
one’s former place of abode are relevant in determining 
domicile * * *. Does he retain a place of abode there, 
or is there a family home with which he retains identity? 
Does he have investments in local property or enterprise 
which attach him to the community? What are his affili- 
ations with the professional, religious, and fraternal life 
of the community, and what other associations does he 


cling to? How permanent was his domicile in the com- 
munity from which hecame? Had it long been a family 
seat, or was he there a bird of passage? Would a return 
to the old community pick up threads of close associa- 
tions? Or has he so severed his relations that his old 
community is as strange as another? Did he pay taxes 
in the old community because of his retention of domi- 
cile which he could have avoided by giving it up? Were 
they nominal or substantial? * * *. 

“Our mention of these considerations as being rele- 
vant must not be taken as an indication of the relative 
weights to be attached to them, as an implied negation 
of the relevance of others, or as an effort to suggest a 
formula to handle all cases that may arise, or the pos- 
sibility of devising one. 

“In view of what we have said, it is clear that the 
present cases did not call for rulings of nontaxability 
‘as a matter of law.’ On the other hand we do not con- 


sider that the taxability follows as a matter of 
law. ** ©.” 


The Supreme Court remanded the case to the 
Board of Tax Appeals for further proceedings 
in conformity with the Court’s opinion, revers- 
ing the lower court’s decision that the employee 
could not be taxed in the District as a matter of 
law. 

It should be noted that the decision in the 
Murphy case involved a civilian employee of the 
Government. Some of the various tests men- 
tioned by the court may, however, be applicable 
in determining domicile of service personnel. 
It should also be noted that the income tax law 
at issue in the Murphy case has been modified 
and that the present District law and most State 
income tax laws do not depend solely on domicile 
to determine taxability. Liability may be based 
merely on a person’s maintaining a place of 
abode within a State for a prescribed period or 
on the fact that income is earned from sources 
within the State.® 


MILITARY SERVICE DOES NOT CAUSE LOSS OF 
DOMICILE 


Generally speaking, military service does not, 
in itself, result in service personnel losing their 
legal residence or domicile. This general rule 
is spelled out with respect to taxes in Section 
514 of the Soldiers’ and Sailors’ Civil Relief Act 
of 1940,’ where Congress states : 


“For the purposes of taxation in respect of any per- 
son * * * such person shall not be deemed to have lost 
a residence or domicile * * * solely by reason of being 
absent therefrorn in compliance with miiitary or naval 
orders * * *.” 


In a Pennsylvania case*® the question was 
whether Pennsylvania courts had jurisdiction 
6. For a discussion of tax liability of servicemen, see JAG Journal 
of February 1955. 


7. 50 U. S. C. App. Section 574. 
8. Nixon v. Nixon, 329 Pa. 256, 198 A. 154 (1938). 
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over a divorce action involving a serviceman. 
The appellant was an Army officer who was born 
in Gettysburg, Pennsylvania, and lived there 
until he was appointed to the U. S. Military 
Academy in 1915. Subsequent to graduation in 
1918 he had remained on active duty continu- 
ously, traveling from place to place. He mar- 
ried the appellee in Massachusetts in 1922. He 
testified he never established a residence else- 
where than in Pennsylvania, never voted, never 
registered to vote, but annually gave his resi- 
dence to the War Department as Gettysburg. 
His mother was still living there and at her 
home he kept various personal belongings. The 
wife contended Pennsylvania did not have juris- 
diction, because her husband purchased a house 
in Washington, D. C., and intended to remain 
permanently at that place. The court, in deter- 
mining that Pennsylvania was the domicile of 
the serviceman, stated: 


“It cannot be doubted that the performance of duties 
by an army officer in the national defense justifies ab- 
sence from the State where residence is claimed * * *. 
It would be most unwise to hold that if a citizen enters 
into a Government service that has no fixed place of 
employment, he is to be deprived of his rights as a 
civilian under the laws of his State of origin.” 


The Court, in disapproving of the appellee’s 
(wife’s) theory of domicile in Washington, 
stated : 


“The burden was on the appellee to prove a changed 
residence and that the alleged new dwelling really con- 
stituted a new residence. This is flatly contradicted by 
the depositions on the other side, indicating that the 
house was bought according to the custom of many 
such Government employees who, assigned to service in 
Washington for a period of time, purchase houses rather 
than rent them, to avoid exorbitant rental charges. 
They consider it quite easy to dispose of such property, 
either by sale or lease in the event of transfer * * *. 
Appellee did not bear the burden thrust upon her by the 
presumption that the original bona fide residence of the 
appellant remained such * * *. Nor does the designation 
of residence contained in appellant’s automobile license 
have any weighty significance. It is not uncommon for 
persons temporarily in another State to have their cars 
licensed in that State.” 


An Idaho case® involved a soldier who filed 
suit for divorce in Idaho, claiming that he had 
fulfilled the six week’s residence requirement. 
He enlisted from Oregon, was stationed in 
Walla Walla, Washington, and lived in Prescott, 
Washington, during the months of December 
1948 and January through June 1949. He went 
to Idaho from Prescott, Washington, stayed in 
a hotel overnight, in a tourist cabin two nights, 


bought a car license in Idaho, had mail addressed 
to him at Lewiston, Idaho, attempted to buy or 
rent property in Lewiston, and testified that if 
and when he was discharged and secured a job 
with engineers, he intended to and expected to 
move to Idaho and make his permanent resi- 
dence there. The Idaho court held, “Such a 
showing is insufficient to prove an Idaho resi- 
dence * * *,” 

The plaintiff in a Kentucky case °° testified 
that he considered Kentucky his residence and 
had no intention of establishing a domicile else- 
where. In 1922, prior to enlisting in the Navy, 
he was living with his parents in Newport, Ken- 
tucky, and attended school in Cincinnati. He 
was appointed to the Naval Academy while serv- 
ing in Norfolk, Virginia, and was married in 
Baltimore, Maryland. When he was away on 
sea duty his wife lived with her parents in Mary- 
land and on some occasions in New Jersey. 
Over the years the officer was stationed and 
lived with his wife in Florida, California, New 
Jersey, Virginia, Illinois, Maryland, and Texas. 
In 1949 the husband signed a complaint for di- 
vorce in New Jersey, alleging bona fide resi- 
dency in that State for two years preceding the 
action. The suit was not heard. The Ken- 
tucky court, in determining the officer’s domicile 
to be in Kentucky, held that he was not estopped 
from pleading Kentucky domicile because of a 
lawyer’s advice that he could sue for divorce in 
New Jersey. The Kentucky court held he estab- 
lished no new legal residence during his tenure 
of service, giving considerable weight to the 
plaintiff’s positive statement of intent, or rather 
lack of intent, to establish a legal residence else- 
where after entering the service. 

In another Kentucky case™ the serviceman 
enlisted in the Navy in 1938. Prior to enlist- 
ment he lived in Kentucky with his father and 
sister. Moving to Ohio in 1937, he lived with an 
aunt until he enlisted. He was married in New 
York in 1942, and during several periods lived 
with his wife’s parents. there. In a number of 
affectionate letters to his wife from overseas, he 
indicated he considered his home as being the 
residence of his wife’s parents. He applied for 
a bonus from Ohio in 1946 as having enlisted 
from that State. Ina divorce action he testified 
before the Kentucky court that he considered 
Kentucky his residence and gave that address 
when enlisting in the Navy. The court held 
that the letters and the bonus application were 
not conclusive of intent to change domicile as a 
matter of law. In upholding the lower court’s 





9. Hampshire v. Hampshire, 223 P. 2d 950; 21 A. L. R. 2d 1159 
(1950). 
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10. Weintraub v. Murphy, 244 S. W. 2d 454 (1951). 
11. Russell v. Hill, 256 S. W. 2d 508 (1953). 
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assumption of jurisdiction, the court held, “there 
was substantial evidence from which the lower 
court could determine that * * * Russell was 
a legal resident of Floyd County, Kentucky.” 


A SERVICEMAN MAY ACQUIRE A NEW 
DOMICILE WHILE IN THE SERVICE 


Although there is a strong presumption that 
a serviceman retains the domicile he had at the 
time he entered military service, I have found 
no decision holding that a serviceman is incapa- 
ble of acquiring a new domicile while in the serv- 
ice. The Soldiers’ and Sailors’ Civil Relief Act, 
cited above, states a serviceman does not lose an 
old domicile or acquire a new one solely by rea- 
son of being absent from his home State under 
military orders. There is no Federal law, how- 
ever, which prevents a serviceman from acquir- 
ing a new domicile if he so chooses and acts 
accordingly. 

In an automobile accident case ** there was a 
question of diversity of citizenship of the liti- 
gants and the right to remove the case to a Fed- 
eral court. The defendant serviceman had en- 
listed in Iowa and upon the occasions of two 
re-enlistments had given Iowa as his residence. 
He and his wife testified under oath that they 
intended to return to Iowa to live when dis- 
charged from the Army. The Court stated: 


“The domicile of a soldier or sailor in the military or 
naval service of his country generally remains un- 
changed, domicile being neither gained nor lost by being 
temporarily stationed in the line of duty at a particular 
place, even for a period of years. A new domicile may, 
however, be acquired if both the fact and intent concur.” 


In determining that the defendant had not ac- 
quired a new domicile, the Court stated that all 
he had done which might be claimed 


“as tending to negative his Iowa citizenship are his 
stating in his marriage papers that his residence is in 
Washington, his procuring a Washington automobile 
license, and his maintaining a home for himself and 
wife off the military post in Washington. Those acts 
when done by an enlisted man in the Army are as con- 
sistent with noncitizenship as with citizenship in this 
State. There is no evidence nor contention that Cecil 
Bolster has ever voted in Washington or has otherwise 
exercised any rights peculiar to the existence of his 
citizenship here. Court * * * finds that he is a citizen 
of Iowa.” * 





12. Wise v. Bolster, 31 F. Supp. 856 (1939). 

13. See also Kinsell v. Pickens, 25 F. Supp. 455 (1938), where the 
court held, “While probably he could acquire a new domicile, still 
the intention to do so must be shown by the clearest and most 
unequivocal proof * * *. There is nothing here to indicate that 
this man has taken any steps which would acquire him his new 
citizenship.” 
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In a New Mexico case," a section of the State 


_constitution relating to voting franchise was 


quoted : 


“No person shall be deemed to have acquired or lost 
residence by reason of his presence or absence while em- 
ployed in the service of the United States * * *.” 


The New Mexico Supreme Court interpreted the 
section : 

“However, this section * * * does not mean that a 
soldier stationed in this State may not acquire residence 
in this State, but it does mean that he may not acquire 
residence from the mere fact that he was: stationed 
therein for whatever period of time he may be so sta- 
tioned. Apart from that service he must establish a 
residence in the State with the intention of making it 
his permanent residence.” 


The question in another divorce case“ was 
whether an Army officer had been a resident of 
Kentucky for one year in order to institute ac- 
tien for divorce. The appellant was appointed 
to the Military Academy while a resident of In- 
diana. After graduation in 1935 he served at 
a number of posts, and in the spring of 1940 he 
was assigned to Fort Knox. He was married 
in November 1940 in Kentucky and commenced 
housekeeping near Fort Knox. He bought fur- 
niture which, at the time of trial, was stored in 
Kentucky. The officer and his wife lived near 
the military reservation until 1 March 1941, 
when he was ordered to move on to the military 
reservation. 

The appellant’s father had died many years 
before and his mother had sold their home in 
Indiana in 1939 and since that time had had no 
fixed abode. The appellant testified : 


“I consider Kentucky as my home. I consider it as 
both my legal and actual residence. I established what 
I thought and intended to be a permanent residence here 
in Kentucky when I married in November 2, 1940. I 
beught furniture which is stored in Kentucky. I joined 
the Knights Templar at Elizabethtown, Kentucky, over 
a year ago and I intend to keep my membership there. 
I have no other residence. I reside in Kentucky and 
have continuously resided here since November 2, 1940.” 


Other witnesses testified corroborating the ap- 
pellant’s testimony, and none of his testimony 
was disputed or contradicted. The Kentucky 
court, in finding that the appellant was a domi- 
ciliary of Kentucky, stated: 


“* * * Tf a person engaged in military service 


* * * establishes a residence near but outside the mili- 
tary post, with the purpose of making such residence 
the home of himself and his wife, he may acquire a 
domicile in such place.” 





14, Wilson v. Wilson, 272 P. 2d 319 (1954). 
15. St. John v. St. John, 163 S. W. 2d 820 (1942). 
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THERE IS NO ABANDONMENT OF AN OLD DOMI- 
CILE UNTIL A NEW DOMICILE IS ACQUIRED. 
THE BURDEN OF PROOF IN SHOWING A 
CHANGE IS ON THE ONE ALLEGING A NEW 
DOMICILE 


A domiciliary of Connecticut went to Nevada 
to obtain a divorce.** Subsequent to obtaining 
the divorce, he remarried and lived and worked 
in Nevada. After his death the first wife raised 
the question of validity of the divorce. The 
lower court found that at the time of the divorce 
the husband’s sole reason for being in Nevada 
was to obtain the divorce, that he had not ob- 
tained a domicile there, hence the Nevada court 
did not have jurisdiction. On appeal it was 
held: 


“One’s intention in departing from his domicile, not 
to return to it, constitutes no abandonment at that time, 
since there is no abandonment until another domicile has 
been established * * *. Where it becomes advanta- 
geous to claimant temporarily to feign an intention to 
become a resident of a foreign state for only a brief 
time, in order to accomplish other ends, his claim of 
intention will be scrutinized and weighed like any other 
evidence in light of his conduct and circumstances sur- 
rounding it.” ” 


In another divorce case an Army officer had 
entered the service from Mississippi where his 
wife and child continued to live. He went to 
New Hampshire under orders. In attempting 
to prove domicile in New Hampshire for divorce 
purposes, he testified that he had no intention 
of changing his address from Manchester, New 
Hampshire; that he associated with officers who 
lived there; that he had jobs offered there; and 
that he did not ever expect to return to Missis- 
sippi. The trial court found no domicile in New 
Hampshire. On appeal, the Court held: 

“A domicile is the place in which, both in fact and 
intent, the home of a person is established and whether 
or not a new domicile has been acquired is primarily a 
question of fact under all the circumstances of the par- 
ticular case. 

“The Presiding Justice was not obliged to believe the 
libelant’s assertion that he regarded Manchester as his 
home. * * * [The] plaintiff had not sustained his 
burden of proof. 


FUTURE INTENT TO ESTABLISH A NEW DOM- 
ICILE DOES NOT RESULT IN LOSING OLD 
DOMICILE 


The appellant in a tax case’ was born in 
Oklahoma and resided there until his education 


16. Rice v. Rice, 134 Conn. 440, 58 A, 2d 523 (1948), affirmed 336 U.S. 
674. 

17. See also, Town of Plymouth v. Town of Kingston, 289 Mass. 57, 
193 N. E. 576 (1935). 

18. Beasley v. Beasley, 93 N. H. 447, 43 A. 2d 154 (1945). 

19. Sivalls v. United States, 205 F. 2d 444 (1953), certiorari denied 
346 U. S. 898. 
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was completed. During employment requiring 
frequent transfers he had no fixed place of 
abode, but used storage facilities in his home 
town of Bartlesville, Oklahoma. In 1942 his em- 
ployer sent him to Kilgore, Texas, and after two 
weeks there he was called to active duty in the 
Army. Sivalls, the appellant, was married in 
Louisiana. His wife, prior to marriage had 
been teaching at New London, Texas. They 
had previously agreed to make their marital 
domicile in Fort Worth, Texas, and Sivalls’ em- 
ployer had agreed to transfer him to Fort Worth 
on or about the time of his marriage; but since 
Sivalls was in the Army when married, his em- 
ployer determined to transfer him to Fort 
Worth after he completed his service. Sivalls’ 
intention was to return to Texas after his dis- 
charge and to thereafter reside permanently in 
Fort Worth. However, whenever Sivalls was 
required to furnish a permanent mailing ad- 
dress, he gave his employer’s address in Okla- 
homa City, Oklahoma. At the time he entered 
the Army and at the time he married, Sivalls 
gave his home address as Bartlesville, Okla- 
homa. Following marriage, Sivalls and his 
wife lived at or near various military camps 
where stationed. While he was overseas she al- 
ternately visited her brother in Louisiana and 
her sister in Texas. After discharge and ter- 
minal leave he resumed employment in Fort 
Worth where they continued to reside. 

The question was whether Sivalls could re- 
port income for 1943 and 1944 as community 
income in accordance with Texas law. The 
Commissioner of Internal Revenue and the trial 
court held he was not domiciled in Texas during 
those years. The U.S. Court of Appeals held: 


“Every person has one, and only one, domicile. The 
law assigns to every child at its birth a domicile of 
origin, i. e., the domicile of its parents at the time it 
is born. This domicile continues until another is law- 
fully acquired. A new domicile may be acquired either 
by operation of law or by choice. The essentials of a 
domicile of choice are the concurrence of actual, physical 
presence at the new locality and the intention to there 
remain. It is also essential that the intention to es- 
tablish a domicile of choice relate to the present and 
not to the future * * *. 

“* * * Tt is not contended that appellant at any time 
intended to change his domicile to Texas prior to the 
date of his marriage. He so testified and * * * ex- 
plicity stated that it was his intention to establish his 
domicile in Texas after he was married. The mere 
fact that he was physically present in Texas at a time 
when he intended to at some future date establish his 
domicile there does not constitute the concurrence of 
physical residence and intent essential to the establish- 
ment of a domicile of choice. At no time prior to his 
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discharge from the Army was appellant physically in 
Texas with a present intention of making that state 
his new domicile.” 


SENDING FAMILY TO INTENDED NEW DOMI- 
CILE NOT SUFFICIENT TO EFFECT CHANGE 


On December 17, 1942, the appellant in a tax 
case and his wife were residents of Wyoming 
and on that date he entered military service and 
four months later was sent overseas. In March 
1945, his wife and children moved to Arizona 
for the wife’s health. Appellant and his wife 
intended to perfect a change of domicile to Ari- 
zona, and the mother of the wife bought a home 
in Arizona where they lived. Appellant came 
to that address on discharge November 27, 1945. 
He applied for a property tax exemption 
granted ex-servicemen. It was denied because 
it was held he was not a bona fide resident of 
Arizona prior to September 1, 1945 as required 
by the exemption statute. On appeal it was 
held: 2° 


“* * * The word ‘residents’ as used in Article 9, 
Section 2 (of the exemption statute) is synonymous with 
‘domicile.’ 

“The authorities are unanimous that two elements 
must concur in point of time, before a person can select 
and establish a domicile of choice * * *. Domicile of 
choice is entirely a question of residence and intention 
* * *. To constitute such a domicile, or to effect a 
change of domicile, there must appear both an actual 
residence in a particular locality and an intention to 
remain there or to make it one’s home * * *. As soon 
as a point of time is reached when residence and intent 
concur, the domicile is obtained * * *.” 


In arriving at its decision the Arizona Court 
cited a Kansas Court decision which held: 


“Had the defendant accompanied his wife and children 
to Kansas, and remained there, though for ever so short 
a time, if long enough to establish them in a new home, 
even though such new home had been a boarding place 
in the house of relatives, then indeed the intent might 
have been effectual in giving character and significance 
to the act * * *. But we cannot think that the intent 
of the husband to follow his family to Kansas at some 
future time had the effect of giving him a legal residence 
in this state, months before he had set foot upon her 
soil. Intents and purposes are subject to change, and 
are seldom to be taken as the equivalent of substantial 
deeds.” 


The Arizona Court then went on to hold: 


“* * * [Appellant did not become domiciled in Ari- 
zone as a result of sending his family here, even though 
he had that intention. His intention and presence must 
concur in point of time while in the jurisdiction which 
he elects to make his domicile of choice. Even though 
he intended to abandon his domicile in Wyoming, he could 


20. McIntosh v. Maricopa County, 73 Ariz. 366, 241 P. 2d 801 (1952) ; 
31 A. L. R. 2d 770. 
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not as a matter of law do so until he had perfected a 


change. Restatement of Conflict of Laws, Section 23, 


page 47.” 


DOMICILE AS AFFECTED BY LIVING WITHIN 
FEDERAL RESERVATIONS 


In discussing the question of residence or 
domicile of one in the armed forces, for purposes 
of a divorce suit, the annotation in 21 ALR 2d 
1164 cites a number of cases and states, 


“A distinction is clearly made * * * between situa- 
tions where the person in the armed forces is allowed 
to live off the post at a place of his own choosing and 
where he is required to take up his quarters on the 
military reservation. In the former situation the courts 
are in general agreement that a soldier or sailor should 
be deemed capable of acquiring a domicile or residence 
at the place where he is living * * *. Although a mem- 
ber of the armed forces may establish a home near his 
military reservation and thus acquire a domicile or resi- 
dence at that place, he may not ordinarily do so if he 
is érdered to a station to which he is required to go and 
live in quarters on the military post.” 


Although the above seems to be the general 
rule, recent cases take the position that even 
though a State may have ceded jurisdiction over 
reservations to the Federal Government, the 
States, under certain Federal and State statutes, 
have enough jurisdiction to allow States to rec- 
ognize persons living within the Federal reser- 
vations as domiciliaries of the State. 

The Supreme Court of New Mexico * upheld a 
State law which provided that, for divorce pur- 
poses, persons in the military who have been 
continuously stationed in any military base in 
New Mexico for one year shall be deemed resi- 
dents in good faith of the State and county where 
the military base is located. An officer who had 
been ordered to Sandia Base, over which the 
United States had exclusive jurisdiction, filed 
suit for divorce under the above law. The Su- 
preme Court of New Mexico held: 

“While ordinarily the domicile of a soldier is not 
changed or lost by his induction into military service, 
where he is under orders from his superiors and subject 
to transfer to different posts * * * yet a new domicile 
may be acquired by a soldier as well as by any civilian 
if both the fact and the intent concur.” 

The court held that the presumption set up 
by the statute is not an unwarranted interfer- 
ence by the legislature with the judicial branch 
even though domiciliary intent is a necessary 
jurisdictional prerequisite of divorce in New 
Mexico; and that there was no “invitation to 
divorce” as in Nevada and the Virgin Islands; 
stating, “It is our belief that the integrity of 


21. Crownover v. Crownover, 58 N. M. 597, 274 P. 2d 127 (1954). 
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such domicile (New Mexico) is entitled to full 
faith and credit * * *.” 

One member of the court pointed out that the 
State where the military reservation is located 
has far greater concern with marriages of per- 
sons living therein than the State of “technical 
domicile’ where they may not, and in many 
cases have not resided for long periods of time. 
This statement and some of the dicta in the ma- 
jority opinion of the court might be cited as au- 
thority for the position that a person can have a 
“military domicile” for some purposes in one 
State and at the same time have a technical 
domicile in another State. The majority rule, 
however, is that you can have only one domicile. 
If you establish and maintain a domicile for 
divorce purposes, for example, the cases indi- 
cate that that would become your domicile for all 
purposes including tax liability. 

34 ALR 2d 1194 cites cases in Massachusetts, 
New Mexico, Ohio, and South Dakota as author- 
ity for saying, 

“In virtually all the cases where the right of residents 
on a military reservation to vote in state elections has 
been at issue, the courts have held that the federal gov- 
ernment exercised exclusive jurisdiction over the area 


and that residents therein had no right to vote in state 
elections.” 


There is, however, a California decision ~ al- 
lowing a legal voting residence to be established 
while living on a Federal reservation within the 
State. Fifteen petitioners sought by writ of 
mandate to compel the county clerk to qualify 
them as registered voters of Monterey County. 
All petitioners resided on military reservations. 
Some were civilian employees, some were in the 
armed forces, and some were spouses. The 
California constitution gives the right to vote to 
every citizen of the United States over 21 “who 
shall have been a resident of the State one year 
next preceding the day of the election, and of 
the county * * * ninety days, and in the elec- 
tion precinct fifty-four days.” 

The court recognized the doctrine that where 
the Congress exercises the power of exclusive 
legislation over territory acquired by the United 
States with the consent of a State legislature, 
the State thereby loses all jurisdiction over such 
territory and such territory is no longer, in 
legal contemplation, a part of the State; but, the 
court stated, “such concession is not conclusive 
of the question presented to us under the condi- 
tions presently existing.” 

The court pointed out that Congress has in 
effect receded jurisdiction to the States in the 


22. Arapajolu v. McMenamin, 113 Cal. App. 2d 824, 249 P. 2d 318 
(1952). 
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case of workmen’s compensation laws, State un- 
employment insurance acts, the right to tax 
motor fuels sold within Federal reservations, 
and the right to levy and collect sales and use 
taxes and State income taxes. The court said, 


“* * * Tt is clear that the Congress has receded to 
the States jurisdiction in substantial particulars over 
federal lands over which the United States previously 
had exclusive jurisdiction. It may no longer be said 
of those lands that they are * * * ‘as foreign to Ohio 
(California) as is the State of Indiana or Kentucky, or 
the District of Columbia’ * * *. 

“As to those petitioners who are members of the armed 
services respondents make the additional argument that 
they cannot legally acquire residence in the areas in 
which they are stationed, because they do not ‘volun- 
tarily’ reside there. Cases from other jurisdictions are 
cited to this effect. It is sufficient to point out that this 
has never been the rule in California. Our cases hold 
that members of such services can acquire residence 
where they are stationed * * *. The rule is simply 
stated * * * ‘The fact that, at the time in question, 
he was on military duty in an army camp did not pre- 
clude him from establishing his residence there if he so 
desired.’ ” * 


THE WIFE’S DOMICILE FOLLOWS HER HUS- 
BAND’S, BUT SHE MAY ACQUIRE A NEW 
DOMICILE UNDER CERTAIN CIRCUMSTANCES 


The plaintiff and defendant in an Ohio divorce 
case ** were married in Ohio. The defendant 
husband was a resident of West Virginia when 
inducted and it does not appear that he at- 
tempted to or did establish any other domicile. 
The plaintiff wife always returned to her par- 
ents’ home in Ohio when she couldn’t be with 
her husband. At no time did they live together 
at the husband’s domicile in West Virginia. 
The question in the case was whether the wife 
could sue for divorce in Ohio, based on one 
year’s residence required by the Ohio divorce 
law. 

The court held that the word “residence,” 
when used in statutes conferring jurisdiction in 
divorce actions, means domiciliary residence 
and that there must be an intent to constitute 
such residence a domicile. 


“It is a rule of common law accepted and adopted 
generally that the wife upon her marriage is by law 
invested with the domicile of her husband (28 C. J. S. 
Domicile section 12, p. 24, 17 Am. Jur. 616) * * *. 
This rule is subject to the qualification that such obli- 
gation on the wife is only effective when the husband 
has provided and designated a domicile. 

“* * * Although a member of the armed forces 
retains by operation of law the domicile possessed at 





23. For a further and more detailed discussion of Jurisdiction Over 
Federal Reservations, see JAG Journal July 1955. 
24. Glassman v. Glassman, 75 Ohio App. 47, 60 N. E. 2d 716 (1944). 
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the time of connection with such armed forces, he may 
select a domicile even at a post, if such selection be evi- 
denced by bona fide intention and residence. 

“* * *. [The] wife upon the aggression of her hus- 
band may select a new domicile independent and sepa- 
rate from that of her husband * * *.” 


The court held the wife had an Ohio residence 
so as to allow her to sue for divorce in that State. 


CONCLUSION 


There are probably many servicemen who 
could study the cases and rules of domicile cited 
in this article and still not know which is their 
State of domicile. It could well be that the 
question of their domicile will not be raised 
until after their death, or if they do not have 
property that interests income, inheritance, and 
estate tax collectors, not even then. 

If no special effort has been made to change 
your domicile while in the service, it is probable 
that your legal domicile remains in the State 
where you lived when you entered the service, 
since it is apparent from the above cases that 


it is not easy for a serviceman to change his 
domicile after entering the service. It is also 
apparent that in most, if not all, of the above 
cases, it cost the parties litigant considerable 
money merely to have the question of location 
of their domicile answered. 

It is my recommendation that if you know the 
present location of your domicile, treat it as 
such until you decide on a new one. If the lo- 
cation of your present domicile is doubtful, or 
when you decide to change your domicile, form 
your intent or decide on a new domicile at the 
time you are living in and actually physically 
present in the State of your choice. After so 
choosing, be consistent in treating that place 
as your domicile, list it as such in your naval 
records, register your car there, exercise your 
right and duty to vote there, recognize and ful- 
fill your tax obligations in accordance with the 
laws of that State of domicile, and do whatever 
else you can consistent with domicile as sug- 
gested in the cases discussed. 





CMR DIGESTS 


The purpose of this column is to help you keep abreast of 
current trends in naval law. To accomplish this purpose, digests 
have been prepared from some of the more recent opinions of 
the United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law covered 
by the original report or opinion. 

Matter appearing in this column is for information purposes 
only, and is not to be cited as CMR authority in judicial proceedings. 


DESERTION—Sufficiency of proof. 

BOARDS OF REVIEW—Fact-finding-authority. 

e@ Although the accused offered a plea of not guilty as 
to the charge of desertion, he was convicted by GCM 
of desertion (112 days—apprehended) in violation of 
Article 85, UCMJ, and absence without leave in violation 
of Article 86, UCMJ. At the trial the prosecution intro- 
duced service record entries to prove these charges. The 
accused remained silent and offered no evidence as to 
them. The accused was sentenced to a BCD, partial 
forfeitures, confinement for twelve months, and reduc- 
tion to the grade of seaman recruit. The sentence was 
approved by the convening authority. 

The board of review reduced the finding as to deser- 
tion to absence without leave, holding that the mere 
length of absence in this case, plus apprehension, was 
insufficient to prove beyond a reasonable doubt that 
the accused had intended to desert. The sentence was 
affirmed. 

Thereafter, The Judge Advocate General of the Navy 
certified the following two issues to the Court of Mili- 
tary Appeals: 

“(a) As a matter of law, was the evidence le- 
gally sufficient to support the finding of guilty of 
desertion with intent to remain away permanently? 


“(b) If the preceding question is answered in 
the affirmative, then did the Board of Review exceed 
its fact finding authority wherein it disapproved 
the finding of guilty of desertion?” (See Novem- 
ber 1956 JAG Journal for digest of certified 
questions). 

In answering the first certified question in the af- 
firmative the Court stated: 

“It was shown that the accused had departed from 
his station without authorization and had remained 
absent without leave for sixteen weeks; that he was 
apprehended at the end of that time; and that he had 
returned from another unauthorized leave just eight 
days prior to the inception of the extended absence. 
Certainly, without explanation this was evidence that 
accused was dissatisfied with the military service and 
that he would not voluntarily return to assume his 
obligation to his country. In our view, the evidence 
furnishes a substantial basis for a verdict of guilty 
of desertion. Intent is usually not susceptible of di- 
rect proof and actions quite often speak louder than 
words. That is to say, a reasonable court member, on 
the basis of accused’s acts and conduct, could find be- 
yond a reasonable doubt that he intended to remain 
away permanently. Indeed, in other cases we have 
regarded less extended absence coupled with apprehen- 
sion as substantial evidence of desertion.” 

With regard to the second certified question the Court 
concluded that the holding by the board of review was 
intended to be one of law and then stated: 

“Turning now to the substance of the second certified 
issue, we will assume for the moment that the board 
members exercised only their right to find facts and 
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concluded that the evidence was insufficient to convince 
them beyond a reasonable doubt that the accused had 
entertained an intent to remain away permanently. If 
that was this case, we would be faced with a situation 
where two fact-finding bodies differed on the inference 
to be drawn from a given state of facts. Because rea- 
sonable men might differ, we could not conclude the 
board erred. 

“We have ever been loath to interfere with the exer- 
cise by a board of review of its fact-finding powers. 
Heretofore, in doubtful cases we have demanded that 
boards clearly indicate whether they are making a 
factual or legal determination. If the former, we may 
with propriety only insist that the finding be one which 
a reasonable man could reach. Applied to this case, 
we are unwilling to say that no reasonable man could 
believe that this accused did not intend to desert. In 


other words, we do not: believe that all reasonable men 
would agree that Hendon intended to remain away per- 
manently. Some reasonable men could so believe, most 
reasonable men would, but we cannot say that all would 
be impelled to do so. Therefore, had the board exer- 
cised its fact-finding power to reach the result pre- 
sented to us, we could not hold that it had abused that 
power.” 

The second certified question was answered nega- 
tively, “for the reason that the board did not exercise 
the power referred to by The Judge Advocate General 
of the Navy. If it had exercised the power in question, 
we would again answer the issue negatively.” 

The decision of the board of review was reversed and 
the record returned for reference to a board of review 
for further action in conformity with the opinion. U.S. 
v. Hendon, 7 USCMA 429, 22 CMR 219. 





JAG BULLETIN BOARD 


NEW ORLEANS LAW SEMINAR 


A two-week law seminar for Reserve lawyers will be 
held at New Orleans commencing 11 March 1957. The 
first week will be devoted to subjects of general interest. 
During the second week a team of instructors from the 
School of Naval Justice will conduct an intensive re- 
fresher course in military justice. Due to limited facili- 
ties, quotas will be assigned to the Fourth, Fifth, Sixth, 
Eighth and Ninth Naval Districts only. Officers who 
have not had active duty for training during the current 
fiscal year are urged to apply for this training. 


LEGAL ASSISTANCE KITS 


The Navy Legal Assistance Policy Branch, Office 
of the Judge Advocate General, has available a limited 
supply of legal assistance kits for officer-lawyers who 
are assigned legal assistance duty. This kit is issued on 
a personal custody basis and will be forwarded on re- 
quest by the officers concerned. The material includes a 
COMPENDIUM OF LAWS RELATING TO THE ARMED FORCES, 
marriage and divorce laws, tax information and other 
pertinent matter. 


NAVAL RESERVE LAW PROGRAM 


Naval Reserve Law Companies 8-12, commanded by 
Commander W. O. Coe, USNR, 6-6, commanded by 
Commander Frederick W. Read, USNR, and 3-3, com- 
manded by Commander Julius R. Lunsford, Jr., USNR, 
were evaluated OUTSTANDING by the Commandants 
of the respective Naval Districts in the annual inspec- 
tion for Fiscal Year 1956. In recognition of this achieve- 
ment, the Commanding Officers and the members of 
these units were awarded a letter of commendation by 
the Chief of Naval Personnel and the Judge Advocate 
General. 


ADMINISTRATIVE MANAGEMENT DIVISION 


Repeated requests for individual back issues of the 
bound DIGEST OF OPINIONS indicate that too many 
of these publications are being lost or misplaced. The 
value of this basic tool of military law far exceeds its 
cost. But even the nominal cost plus handling expenses 
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mount up when the requests for replacement volumes 
pour into the JAG Publications and Field Service Branch 
from many commands and activities. 

The best way to insure against misplacement of these 
issues is to bind them by volumes (sets of four issues). 
Such binding would also make the set easier to use. 
Unless three-ring binders large enough to hold all four 
issues of a volume are available, one of the two methods 
of binding described below is recommended. 

(1) The four issues may be easily bound together by 
running a shoe lace through the three holes punched in 
each issue. A cover may be fashioned from pressboard 
or a piece of manila file folder cut to size. 

(2) A more permanent binding may be effected by 
using the new special liquid plastic for book binding 
which may be procured on the open purchase market. 
This liquid plastic, when brushed on the backs of the four 
issues placed in a stack one on top of the other, binds 
them firmly together. A cover for each volume may be 
cut from a file folder and glued to the volume with the 
plastic. 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 December 1956. 


LTJG Alfred A. Affinito, USNR, from COMNAVPHIL 
to NAVSTA, Tongue Point, Astoria, Oregon. 

CDR James Beauchamp, Jr., USN, from NAVSTA, San 
Diego to 3d MARDIV. 

CDR David Bolton, USN, from 8d MARDIV to JAG. 

CAPT Charles T. Cole, USN, from COMAIRLANT to 
COMNAVPHIL. 

CDR John T. Davies, USN, from COMNAV, Germany 
to JAG. 

CDR Mitchell K. Disney, USN, from COMINPAC to 
COM 6. 

CDR Stanley W. Ferus, USNR, from RECSTA, Charles- 
ton to NAVSTA, Subic Bay. 

CDR Donald Griffin, USN, from NAS, Norfolk to 
COMAIRLANT. 


(Continued on page 20) 
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MANSLAUGHTER AND NEGLIGENT HOMICIDE 


ENSIGN THOMAS L. STEVENS, USNR 


HE KILLING OF A HUMAN BEING is a 

tragic occurrence for which society imposes 
sanctions of varying degree. Not all homicides 
are criminal offenses. The Manual for Courts- 
Martial, as does society, recognizes that death 
may result by accident through no fault of the 
actor. At the opposite extreme one immedi- 
ately recognizes wilful murder through a pre- 
meditated design to kill or inflict grievous bodily 
harm.: It is the conduct resulting in death be- 
tween these extremes of accident and murder to 
which this article addresses itself. 


VOLUNTARY MANSLAUGHTER 


Manslaughter is of twe types: voluntary and 
involuntary. As to the first of these, voluntary 
manslaughter, the Uniform Code of Military 
Justice sets out a five-point definition. Any per- 
son subject to the Code who, (1) with an intent 
to kill or inflict great bodily harm, (2) unlaw- 
fully kills a human being, (3) in the heat of sud- 
den passion, (4) caused (5) by adequate provo- 
cation, is guilty of voluntary manslaughter.’ 

It should be noted that the first element of the 
homicide described under Article 119a is an in- 
tentional killing. The actor fully intended to 
take human life and his every thought and ges- 
ture was to effect this result. However, the 
theory of the law is that the passion aroused in 
the accused dethroned his reason and prevented 
formation of a deliberate purpose; the theory 
being that malice and passion of this degree can- 
not coexist in the mind at the same time.* Be- 
cause of these circumstances the Code, consist- 
ent with the prevailing weight of authority, does 
not consider this act as a murder. However, 
neither is such an act excused since the maxi- 
mum punishment for voluntary manslaughter 
is a dishonorable discharge, 10 year’s confine- 
ment at hard labor, forfeiture of all pay and al- 
lowances, and reduction to the lowest pay 
grade.* 





1. Murder would also be committed if a person is killed while the 
accused is engaged in an act which is inherently dangerous to 
others and evinces a wanton disregard of human life, or while he 
is engaged in the perpetration or attempted perpetration of bur- 
glary, sodomy, rape, robbery, or aggravated arson. Art. 118, 
UCMJ. 

2. Art. 119, UCMJ. 

3. 1 Wharton Criminal Law, § 426 (1932). 

4. Par. 127c, MCM, 1951. 


A second element requires that the killing 
of a human being result from the act committed. 
This element can be described as actual causa- 
tion. Did the actor cause the death or was it 
caused by other circumstances? There can be 
no manslaughter if there is no killing or if the 
killing was not caused by the acts of the accused. 
It is the homicide which is the harm society seeks 
to avoid. 

Embodied within the last three elements is the 
rationale prompting the reduction of this type 
of homicide from murder to manslaughter. The 
law recognizes that under certain provocation a 
man may become so incensed as to lose control 
of himself and strike a fatal blow. One who 
commits a homicide while provoked to passion 
beyond a reasonable degree is not so offensive 
to society’s standards as the cool-headed, schem- 
ing murderer. This premise is accepted with 
facility, but its application to the facts of vari- 
ous cases requires precise legal thinking. How 
is it determined that the accused was impas- 
sioned as a result of reasonable provocation? 

As to this question, the passion of the actor 
must be real. Even though there is legally 
recognized adequate provocation to incite pas- 
sion in any reasonable man, if the accused is not, 
in fact, in the heat of sudden passion, but is act- 
ing with emotional control, any homicide result- 
ing would be a murder.’ Passion in its legal 
sense must render reason overthrown and leave 
the accused incapable of cool reflection.? Clearly 
a subjective view of the accused’s state of mind 
is taken. Consideration of whether an accused 
should have been impassioned questions whether 
a subjective analysis should still be employed 
to determine what provocation is adequate. A 
quick-tempered neurotic (not insane) wrong- 
doer may be easily provoked into a state of 
sudden passion; yet this type person is not per- 
mitted to kill with greater impunity than the 
most unemotional, impassive person. In this 
area criminal law adopts the objective standard 
of the reasonable man to determine the legal 
adequacy of provocation. Not every act of 
provocation is sufficient to downgrade a homi- 
cide from murder to manslaughter. There must 
be such provocation as would excite uncontrol- 


5. U.S. v. Black, 3 USCMA 57, 11 CMR 57. 
6. CM 370268, Habersham, 14 CMR 428. 





FEBRUARY 1957 








lable passion in the mind of a reasonable man.’ 
Consequently, one who is in a state of passion 
and commits a homicide must show that any 
reasonable person would have been in the same 
emotional state as a result of adequate provo- 
cation. Those who anger more quickly than the 
reasonable man entertain such luxury at their 
own peril. This and the examples discussed 
below are instances in criminal law where an 
accused person may be criminally liable for 
failure to meet an objective standard of con- 
duct.® 

Since the determination of what circum- 
stances may be considered adequate provocation 
is one of fact for a court-martial to decide, it is 
difficult to hypothesize on every fact situation. 
It is well settled, however, that words alone, no 
matter how offensive, derogatory, or damaging, 
do not constitute adequate provocation in the 
eyes of the law.® The classic examples of cir- 
cumstances that have been held to constitute 
adequate provocation are the chance detection 
by a spouse of the act of adultery being com- 
mitted by the husband or wife,” or a provoked 
and sudden affray." It is important that an 
accused does not seek or induce provocation. 
An accused who starts a fight may not claim 
that defensive actions by the deceased after 
the fight started provoked the felonious assault.” 

The time element between the provocation 
causing the passion and the final act of killing 
is also a critical consideration. How long may 
an accused person remain impassioned after 
adequate provocation? Some people may carry 
a grudge forever; others may be able to regain 
control in a matter of seconds. Here again the 
objective standard is used: Would a reasonable 
man have cooled off in the intervening time? It 
is irrelevant that a particular accused may be 
impassioned 24 hours after provocation if the 
reasonable man under the same circumstances 
would have cooled off. Again, no time limit 
can be given as to what is a sufficient cooling off 
period, since each case must be considered on 
its facts and the court-martial must decide what 





7. U. S. v. Gravitt, 5 USCMA 249, 17 CMR 249; Habersham, supra 
note 6; Par. 198a, MCM, 1951. 

8. Normally to incur criminal liability the accused must have the 
requisite criminal intent to commit an act. A subjective criminal 
state of mind of the accused is a sine qua non of most criminal 
acts. 

9. U. S. v. Edwards, 4 USCMA 299, 15 CMR 299; ACM 8846, Hinton, 
16 CMR 762; Par. 198a, MCM, 1951. 

10. It is important that this should be a chance detection. One who 
suspects adulterous acts on the part of his spouse may not lie in 
wait until he catches the parties committing such an act and then 
claim sudden passion as his excuse for killing one of the parties. 

11. U.S. v. Lee, 4 USCMA 571, 16 CMR 145; U. S. v. Ginn, 1 USCMA 
453, 4 CMR 45; Par. 198a, MCM, 1951. 

12. U.S. v. Davis, 2 USCMA 505, 10 CMR 3; U. S. v. Banks, 1 USCMA 
479, 4 CMR 71. 
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the emotional state of the reasonable man would 
have been in the same situation.“ 

One final point should be made in discussing. 
voluntary manslaughter. In the case where a 
man is impassioned by adequate provocation, 
any resulting homicide must be a result of that 
provocation. When one is provoked by an- 
other, he may not use the excuse of passion to 
commit a homicide against a third party un- 
connected to the provocation. One in a state 
of sudden passion has no right to be angry with 
the entire world, but only toward the person or 


persons who provoked the uncontrollable pas- 
sion.* 


INVOLUNTARY MANSLAUGHTER 


Any person subject to the Code commits in- 
voluntary manslaughter when he (1) without 
an intent to kill or inflict great bodily harm, (2) 
unlawfully kills a human being, (3) by culpable 
negligence or while perpetrating or attempting 
to perpetrate an offense directly affecting the 
person other than burglary, sodomy, rape, rob- 
bery or aggravated arson.** The reduced sanc- 
tion for involuntary manslaughter is grounded 
on the first element that the actor never intended 
to take human life as a result of his actions. The 
maximum punishment for involuntary man- 
slaughter is a dishonorable discharge, 3 years’ 
confinement at hard labor, forfeiture of all pay 
and allowances, and reduction to the lowest pay 
grade.**° If an accused intended to kill, then he 
would be guilty of a more serious crime. Of 
course, there must have been an actual loss of 
life caused in fact by the accused’s actions. This 
is the same element of actual causation dis- 
cussed above. If an independent, intervening 
act brought death after a victim was merely in- 
jured by the accused, then the accused cannot 
be held liable for homicide. On the other hand, 
take the case where an accused recklessly shoots 
a victim who was already unconscious and in a 
state of shock so that he may have died regard- 
less of the gunshot wound inflicted by the ac- 
cused. In this situation it has long been held 
that an accused is criminally responsible for 
homicide if his unlawful act contributed to or 
accelerated the death of the victim.” 

These first two elements of the offense are 
easily comprehended, but the third prerequisite 
injects a more difficult concept. Culpable neg- 
ligence is not readily defined and a brief di- 


13. U.S. v. Ginn, supra note 11. 

14. Par. 198a, MCM, 1951. 

15. Art. 119 (b), UCMJ. 

16. Par. 127c, MCM, 1951. 

17. ACM 7761, Schreiber, 16 CMR 639 aff’d 5 USCMA 602, 18 CMR 
226; ACM 7321, Kinder, 14 CMR 742. 








gress 
from 
earlic 
seeak 
accid 
reaso 
resul 
be ul 
accus 
How 
risk 
the ¢ 
grees 
negli 
ly, v 
medi 
blam 
so r 
ual s 
of cz 
It is 
by a 
sequ 
sion. 
whic 
peri 
saril 
It 
out 
of i 
dow 
inad 
the | 
be ‘i 
hom 
slau 
inst 
com 
mar 
find 
T 
any 
con 
is tl 
noi 
Rec 
culy 
sper 
con 


ld 


ng. 
2a 
yn, 
lat 
in- 


in- 
ate 
ith 


as- 


out 
(2) 
ble 
ing 
the 
ob- 
ne- 
ded 
ded 
rhe 
an- 
ars 
pay 
pay 
1 he 

Of 
3 of 
This 
dis- 
Ling 
rin- 
not 
and, 
oots 
ina 
ard- 
. ac- 
held 
for 
Oo or 


are 
isite 
neg- 
f di- 


8 CMR 





gression is necessary. Human conduct ranges 
from unconscious to wilful acts. As mentioned 
earlier, when harm occurs as a result of unfore- 
seeable happenstance it is generally termed an 
accident and no liability results. When any 
reasonable man would not have foreseen harm 
resulting from his proposed conduct, it would 
be unrealistic to consider it a crime when an 
accused conducts himself in such a manner. 
However, as the awareness of increasing the 
risk of danger to others grows in the mind of 
the accused, criminal liability of varying de- 
grees may result. The first plateau is simple 
negligence, secondly, culpable negligence, third- 
ly, wantonness, and, at the apex, wilful, pre- 
meditated acts. Culpable negligence is more 
blameworthy than simple negligence and not 
so reprehensible as wantonness. The Man- 
ual states that “culpable negligence is a degree 
of carelessness greater than simple negligence. 
It is a negligent act or omission accompanied 
by a culpable disregard for the foreseeable con- 
sequences to others of such an act or omis- 
sion.” *® It may be a negligent act or omission 
which, when viewed in the light of human ex- 
perience, might foreseeably, though not neces- 
sarily, result in the death of another. 

It is significant to note that the provision set 
out in the Manual for proof of this element 
of involuntary manslaughter has been struck 
down by the Court of Military Appeals as being 
inadequate.*® The Manual merely sets out as 
the third prerequisite of proof that there must 
be “facts and circumstances showing that the 
homicide amounted in law to the degree of man- 
slaughter alleged.” 2° The Court considered an 
instruction based upon this language as so in- 
complete and uninformative as to allow a court- 
martial to assess the degree of homicide once it 
finds the deceased died from acts of the accused. 

The adjective “culpable” adds little light to 
any precise definition of this type of negligent 
conduct. The dictionary states that culpable 
is that deserving censure or blame.”* This gives 
no indication of the calibre of conduct required. 
Recklessness is submitted as a better term than 
culpable negligence.?2, Though this also lacks 
specificity, it does connote a more vivid type of 
conduct. The ultimate question of categoriz- 
ing conduct as recklessness lies with the mili- 
tary court or jury. One possible guidepost is 
that culpable negligence or recklessness at- 
18. Par. 198b, MCM, 1951. 

19. U. S. v. Johnson, 3 USCMA 209, 11 CMR 209; U. S. v. Grossman, 

2 USCMA 406, 9 CMR 36. 

20. Par. 198b, MCM, 1951. 
21. Black, Law Dictionary (4th ed. 1951) “culpable”; Webster, New 


Collegiate Dictionary (2d ed. 1953) “‘culpable’’. 
22. Moreland, The Law of Homicide (1952), p. 124. 





taches to the acts of an accused when a reason- 
able man could have foreseen an unreasonable 
risk of probable death to certain persons should 
he have undertaken the particular action or 
omission which resulted in the homicide. It is 
the greater risk of probable death created by 
the accused’s actions which differentiates this 
type conduct from simple negligence. As the 
risk increases, so should the awareness of the 
accused as to the foreseeable consequences. The 
only evidentiary method of determining wheth- 
er the accused was aware of a greater risk is 
employment of the reasonable-man standard. 
If a reasonable man would have realized the 
increased risk, then this knowledge is imputed 
to the accused.** Some writers claim that an 
actual realization by the accused of increasing 
danger is irrelevant and the standard is com- 
pletely objective; that is, if the accused does 
not measure up to a reasonable man, he has 
been reckless by creating such an obvious risk.** 

Other writers claim a blameworthy mental state 

is essential and the reasonable-man standard 

is purely evidentiary and only used to determine 
whether in fact the accused was aware of the 
great risk created. Under this approach the 

awareness of the accused tantamount to a 

blameworthy mental state is the critical factor 

of criminal liability for reckless acts. If sub- 
jectively the accused can show a non-awareness 
of the risk due to defective sight or hearing or 
excitement, he cannot be criminally liable for 
negligence.*> Justice Holmes maintained that 
if the accused knew the circumstances it was 
immaterial whether he also knew the danger if 

a reasonable man would have appreciated such 

a risk.”¢ 
There is much to be said for the view that an 

accused is criminally liable for reckless acts 

only when in fact he is aware of an unreason- 
able risk of harm created by his conduct. This 
view is consistent with the traditional require- 
ment of criminal intent or mens rea basic to the 
commission of most crimes. However, in this 
area of conduct it is submitted there is ulti- 
mately little difference in result.”” If an accused 

23. Moreland, op. cit. supra note 22, at 127-132. 

24. “It is believed that a blameworthy mental state is not essential 
to criminal liability in negligence. The real criterion is whether 
the accused has met the standard of conduct which the law has 
prescribed.” Moreland, op. cit. supra note 22 at 130. Holmes, 
The Common Law (1881) 49-50, 53-54. 

25. Hall, Principles ef Criminal Law (1st ed. 1947) 224. 

26. Holmes, op. cit. supra note 24, at 53-56. 

27. “I have found no case in which the mental view of negligence 
has clearly led to a result that could not have been reached on 
the basis of the conduct view, and few cases in which the conduct 
view has clearly led to a result that could not have been reached 
on the basis of the mental view.” Edgerton, Negligence, Inad- 


vertence, and Indifference; The Relation of Mental States to 
Negligence, 39 Harv. L. Rev. 849, 859 (1926). 
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fails to meet the reasonable-man standard, he 
would be guilty of recklessness in the first case. 
In the second theory, the fact that a reasonable 
man would have been aware of the risk is used 
only as a means of proving that the accused 
was in fact aware of the increasing danger and 
therefore guilty of being reckless. The dis- 
tinction is only critical when it can be shown 
that though a reasonable man would be aware 
of the unreasonable risk created, the accused 
was not in fact aware of the risk. Under the 
first theory, he is guilty of recklessness; under 
the second theory, he would be innocent. The 
Manual does not make actual awareness essen- 
tial to the commission of involuntary man- 
slaughter through culpable negligence. This 
would indicate that the purely objective theory 
has been adopted and a finding of actual aware- 
ness of an obvious risk is not required by mili- 
tary courts-martial. This seems consistent 
with the prevailing weight of authority. “The 
accentuation upon the objective in negligence 
is occasioned by the fact that the law is pri- 
marily interested in maintaining the general 
security, not in awarding punishment for 
blameworthy mental attitudes.” ** 

In viewing the facts of a case it is important 
to get the proper perspective. Once it is deter- 
mined that death resulted from the acts of the 
accused, the number of deaths caused, whether 
singular or plural, is irrelevant to determining 
the question of negligence of the actor. Os- 
tensibly, the greater the harm, the greater the 
negligence. However, a culpably negligent act 
may result in no harm at all; or conversely, an 
accident may be the actual cause of hundreds 
of deaths. Therefore the hindsight a court- 
martial or jury must employ looks to the situa- 
tion at the time the actor embarked on the 
course of conduct which resulted in the loss of 
life—at the time could a reasonable man foresee 
that an unreasonable risk of probable harm 
resulting in death to certain persons would be 
created by the intended action? 

Any proposed conduct may create a risk of 
harm. Merely driving an automobile creates a 
risk to others. It is only when the risk is unrea- 
sonable that criminal liability attaches. Some 
risks are accepted for they are outweighed 
by the social] utility of the act, e. g., target prac- 
tice or training exercises. The quantum of the 
risk must be compared to the social value of the 
instigating act. When the risk is so out of 
proportion to the social utility of the act and 
creates such a high degree of probable sub- 
stantial harm without legitimate benefit it may 


28. Moreland, op. cit. supra note 22 at 128. 
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constitute recklessness.” A court-martial must 
balance the interests to determine at what point 
the created risk is unreasonable in the light of 
any social utility of the act. 

Another difficult element is termed proximate 
cause. Use of the word “proximate” has been 
intentionally avoided in this article though it is 
profusely employed by most courts. It is used 
here only to identify a concept and not as a 
definition since the word alone gives little mean- 
ing to the layman. Even where it is deter- 
mined that the acts of the accused were the 
actual cause of a death, courts are reluctant to 
impose liability if the result was so far removed 
from the initial action as to be considered a 
remote consequence. Liability must end at 
some point in the chain of events set off by a 
negligent act. Hence, many courts state that 
a prerequisite for liability is that the negligent 
act was the proximate cause as distinguished 
from remote cause of the harm. A different— 
and it is submitted a more understandable— 
explanation of this element has been adopted 
in some civil cases on negligence.*®° When a 
reasonable man could have perceived that pro- 
posed conduct would create an unreasonable 
risk of a type of harm to a specific class of per- 
sons and the accused so conducted himself caus- 
ing injury of the type and to a person of the 
class that was endangered, he should be punish- 
able for his negligence. The furthest limit of 
liability here is the risk reasonably to be per- 
ceived at the time of the accused’s acts. The 
Manual has seemingly adopted this foreseeable 
risk test as a determination of negligence in 
involuntary manslaughter.** When this test for 
limiting the liability of negligent acts is em- 
ployed, any subsequent consideration of proxi- 
mate cause is unnecessary. The accused’s duty 
is limited to the type of harm, in this case homi- 
cide, and to a class of persons subjected to 
unreasonable risk by the acts of the accused. 
If the resulting death is within these foresee- 
able limits, the accused is negligent and there- 
fore criminally liable. “In other words, in most 
cases the reason for making a person liable for 
negligence gives the limits of liability.” ** 

One further observation is required. Con- 
tributory negligence on the part of the victim 
has long been recognized as a defense to a civil 
29. Moreland, op. cit. supra note 22 at 138. This concept also applies 


to negligence leading to civil liability. Seavey, Cogitations on 
Torts 27 (1954). 

30. Palsgraf v. Long Island R. R., 248 N. Y. 339, 162 NE 99 (1928). 
For a detailed study of proximate cause and the risk theory see 
Foster, The Risk Theory and Proximate Cause—A Comparative 
Study, 32 Neb. L. Rev. 72 (1952); Note, 29 Ind. L. J. 622 (1954). 

31. Par. 198b, MCM, 1951. 

32. Seavey, op. cit. supra note 29, at 32. 
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action. Where a person is found to be negli- 
gent, if the victim was also negligent, no civil 
liability is incurred—the theory being that 
since both parties are blameworthy, one should 
not be permitted to recover from the other. 
However, when negligent conduct is subject to 
criminal] liability, contributory negligence is not 
a defense to or excuse for crime.** It cannot 
serve to purge a criminal act of its criminal 
character. The only entry contributory negli- 
gence can have in this area is in the causation 
or foreseeability elements. If the victim’s own 
actions caused his death, regardless of the negli- 
gence of the accused, there should be no liability. 
Similarly, if a reasonable man could not have 
foreseen the likelihood of contributorily negli- 
gent conduct on the victim’s part, then the 
accused would not be considered negligent since 
the resulting harm was unforeseeable. A ca- 
veat should be entered here to the effect that 
the reasonable man may be expected to foresee 
negligence on the part of third parties. An 
obvious example would be carelessly leaving 
loaded weapons accessible to small children. 

The second part of the Article defining invol- 
untary manslaughter is a remnant of the misde- 
meanor manslaughter rule. One who while per- 
petrating or attempting to perpetrate an offense 
directly affecting the person other than bur- 
glary, sodomy, rape, robbery, or aggravated 
arson and with no intent to kill or inflict great 
bodily harm, unlawfully kills a human being, 
commits involuntary manslaughter.* 

An apt illustration of this offense is where 
an accused commits assault and battery on an- 
other by striking a blow with his fists. There 
is no intent to kill or inflict great bodily harm, 
but the offense clearly affects the person. The 
injury inflicted here would not ordinarily cause 
death, but due to the circumstances a fatality 
results. The accused should not be guilty of 
murder or voluntary manslaughter since he had 
no intention to kill; however, he would be guilty 
of involuntary manslaughter under this provi- 
sion.** In the case where a person merely de- 
fends himself in a fight initiated by another and, 
though no excessive force is used, the original 
assailant dies as a result, there would be no 
criminal liability. Anyone has a right to repel 
with equal force an assault and battery. Any 
homicide resulting from such force is legally 
excusable if it resulted from doing a lawful act 


33. U. S. v. Russell, 3 USCMA 696, 14 CMR 114; CM 359117, John- 
ston 9 CMR 421. 

34. Art. 119 (b), UCMJ. 

35. U. S. v. Weems, 3 USCMA 469, 13 CMR 25; ACM 8346, Colerick, 
16 CMR 553; ACM 8850, Holcomb, 16 CMR 905. 
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in a lawful manner.** However, there must not 


‘be any excessive force used to repel the attack 


lest it be considered an unlawful act of assault 
and battery. 

The requirement that the offense is one which 
directly affects the person applies to a particu- 
lar person, and not to society in general. One 
who violates a general safety regulation result- 
ing in the death of another would not be guilty 
of involuntary manslaughter under this provi- 
sion. If a person while driving his car with 
a faulty exhaust system, contrary to safety 
laws, accidentally strikes and kills a pedestrian, 
technically he has killed a human being while 
committing an offense. However, the offense 
committed was not one which directly affected 
the person of the victim but rather was against 
society in general. There is no involuntary 
manslaughter in that case.** 


: NEGLIGENT HOMICIDE 


A lesser included offense in manslaughter is 
negligent homicide in violation of Article 134. 
Article 134 proscribes all disorders and neglects 
to the prejudice of good order and discipline in 
the armed forces and all conduct of a nature to 
bring discredit upon the armed forces.** Negli- 
gent homicide is an offense only insofar as it 
violates this general article. 

The offense of negligent homicide is not men- 
tioned in the Uniform Code of Military Justice. 
However, the offense is mentioned in the 
Manual and the maximum punishment pro- 
vided is a bad conduct discharge, one year’s con- 
finement at hard labor, forfeiture of all pay and 
allowances, and reduction to the lowest pay 
grade. The Court of Military Appeals on 
several occasions has expressly recognized 
negligent homicide as a violation of Article 
134,* 

Negligent homicide is an unlawful killing re- 
sulting from simple negligence.** The word 
“simple” is added merely to emphasize the fact 
that it is not the higher degree of culpable neg- 
ligence or recklessness basic to a manslaughter 
charge. There is an imposing body of civil law 
which has developed a definition of negligence 
that can be readily applied to this crime. We 
36. Par. 197c, MCM, 1951. vies 
37. “The phrase ‘directly affecting the person’ is intended to apply 

to those offenses affecting some particular person as distinguished 

from an offense affecting society in general, such as general 

safety regulations.” Index and Legislative History, UCMJ, 1232. 
38. Art. 134, UCMJ. 

39. Par. 127c, MCM, 1951. 
40. U. S. v. Bull, 3 USCMA 635, 14 CMR 53; U. S. v. Schultz, 1 

USCMA 512, 4 CMR 104; U. S. v. Kirchner, 1 USCMA 477, 4 CMR 


69; U.S. v. Clark, 1 USCMA 201, 2 CMR 107. 
41. U. S. v. Kirchner, supra note 40. 
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all have a duty to use due care so as not to harm 
other people. Negligence is a breach of this 
duty to use due care, either by acts or by 
omissions. When a reasonable man could see 
that proposed conduct would create an unrea- 
sonable risk of harm to certain persons and 
the accused, notwithstanding the risk, entered 
upon this conduct causing the death of a person 
endangered, he is guilty of the offense of negli- 
gent homicide. An Army board of review has 
stated that a court-martial must find whether 
or not a reasonably prudent man under the 
circumstances would reasonably have foreseen 
that injury to the victim might probably result 
from the accused’s negligence.*? The accused is 
judged solely by reference to what a reasonable 
man would do under the circumstances. Thus, 
an objective standard is used as the criterion to 
judge the accused’s conduct. There is no sug- 
gestion that actual awareness of the risk is re- 
quired. Regardless of a person’s subjective 
state of mind, if he violates this objective stand- 
ard, he may incur criminal liability. 

A marked similarity is noted between this 
definition and the one given above for culpable 
negligence. The difference between culpable 
negligence and simple negligence is manifested 
by the lesser risk created with less attendant 
likelihood of harm resulting from an accused’s 
proposed actions.** All negligence is unreason- 
ably dangerous conduct. The fundamental dif- 
ference between simple negligence and culpable 
negligence is one of degree. Since negligent 
conduct has already been discussed at some 
length, it is necessary here to merely review the 
requirements. The risk created must be unrea- 
sonable in the light of the social utility of the 


42. CM 374089, Hill, 17 CMR 385. 
43. Moreland, op. cit. supra note 22 at 133. 





act. The accused’s negligent conduct must be 
the actual cause of the homicide with no inde- 
pendent, intervening act causing the death. 
Thus, if the victim’s death was within the risk 
created by the acts of the accused, the accused 
is guilty of negligent homicide. 

Criminal liability for simple negligence is 
not limited to military law. This tort standard 
of care is used in two states in defining criminal 
negligence. It has been adopted by statute in 
Texas for negligent homicide and by judicial 
interpretation in Oklahoma. South Carolina 
uses the tort standard of care when the case in- 
volves certain dangerous agencies such as fire- 
arms.** 

Further reason for attaching criminal lia- 
bility to homicide due to negligence is grounded 
in the position of the armed forces in the com- 
munity. Good order and discipline must be 
maintained in the military services and respect 
and reputation protected. These principles are 
basic to maintaining a respected and honorable 
fighting force, and because these principles are 
essential it is proper to impose high standards 
of conduct on the military representatives of 
our country. 

CONCLUSION 


It can be seen that this area of the law is beset 
with many problems requiring factual deter- 
mination. Close distinctions are necessary in 
cataloging negligent conduct and the criminal 
liability which may attach. A critical deter- 
mination as to the reasonableness of the ac- 
cused’s conduct, measured by the conduct of a 
reasonable man must be made. Knowledge of 
the service and the society in which we operate 


must be relied upon in making that determi- 
nation. 





44. Moreland, op. cit. supra note 22 at 111. 
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